Report to Dover Board of Selectmen re: access road(s) to back acreage of 46 Springdale Avenue
From: Dover Conservation Commission
July 11, 2014
Dear Carol, Robyn, and Jim,
Conservation Commission met Wednesday evening, July 9, 2014, and one important agenda item was a review of the three proposed development plans as drawn by the Town Planner.
Our Commissioners understood, at the onset of our discussion, that we are not looking at definitive plans; we have no technical “filing;” and any opinions about the viability of access roads could only be theoretical in nature.  That said, I will address each of the three maps, as shown on the Dover town website.
Plan #3 – This plan (modified slightly) could meet MA state wetland and riverfront standards -- because the access roads could be kept outside of vegetated wetlands and mainly outside the 100 ft riverfront area with <10% of the total 200 foot riverfront area affected by a crossing or because this plan could be seen as a “limited project” where no other option for access existed.    Note that this presumes that the Planning Board would not allow a single access road.
Here is the problem:  Dover By-laws would make the option of “two roads” impossible.  In Section K of Chapter 263 of the Dover Wetlands Protection By-law, wetland setbacks are doubled for a subdivision (because of increased traffic and potential pollution).  As a result, each road would need to be 80 ft. from each wetland resource (vegetated wetlands bordering the perennial stream to the east and bordering vegetated wetlands to the west) and there is only approximately 170 feet between the two.  Additionally, we acknowledge that there is a minimum requirement for space between two roads.  If, for example, there were the requirement for 50 ft between roads, the Dover By-law would require 80 +22 (road) +50 +22 (road) + 80 = 254 ft.  However, the setback requirements can be waived by the Conservation Commission if the applicant convinces them that strict enforcement will pose an undue 'hardship' on the applicant.  As you might imagine, the ConCom only grants waivers after detailed analysis and deliberation relative to a specific proposal and circumstances.  
To make this prospect even more challenging, if we were to deny access, an owner/developer could sue the town for a “taking,” and, if we approved access, abutters/townspeople would be in a position to sue for not upholding the Dover By-law.  Important to remember, while the waiver clause in the By-law may allow us to render a decision, it is not a safeguard against a lawsuit.  A development plan needs to comply with both state and local regulations.  In short, it needs to be approvable.
Plan #4 – A single road into the back of the property could be an option that the Commission might be able to approve, adhering to state standards and representing only a small waiver of the Dover Wetland Bylaw Regulations.  Going back to our 170 ft opening, we would have almost the 160 ft for the two setbacks, and nearly enough space remaining for a single road.  While this scenario would not quite meet the Bylaw provisions, the waiver required to approve it would be much more modest than the waiver required for Plan #3.  
Plan #5 – We understand that the Open Space option would require a town vote to allow “cluster housing.”  This plan also minimizes wetland issues associated with an access road and offers the greatest protection for the field as a resource, so the Commission recognizes this as added value.   Again, assuming access were to be a single road, as in Plan #4, it would be something the Commission might approve.  Of note, we see that, in this particular drawing, the road appears substantially wider than the other roads in other maps, but we saw no reason to factor in a wider road.
With a 40B development, we recognize that a plan that proposed a single access road would, most likely, be approved by the ZBA or the state housing appeals court because access could be granted under MA Wetlands Protection regulations, with only small noncompliance with the Dover Wetlands Bylaw.  In 40B developments, if a developer can demonstrate that compliance with one or more provisions of the local wetland bylaw would render the project “uneconomic” (denial of an access road would surely fall into this category) such provisions could be (and we believe would be) ultimately superseded in the interest of providing affordable housing.  
We hope this is helpful.  I have run this summary by the Commission, prior to sending it to you.  In addition, Paul McManus has clarified a few points in order to provide you with the clearest understanding possible.   If there is anything further we can do to help, please, let us know.  
Thank you.
Respectfully,
Candace McCann

